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Credits 

• Lower South Platte Water Conservancy District 

• North Sterling Irrigation Company 

• Colorado Water Conservation Board 

• City of Loveland 

• CFWE Citizen Guides 

• Random other places throughout the years 

 



Legal Notice 

• From Sean’s Attorney 

 

“Seriously! I have a written communication from 
his wife that nobody listens to him at home, 
and really wonders why you would lock 
yourself in a room for 2 hours to listen to him.  
Well, that’s not legal advise; so please be 
advised that nothing Sean says can be 
attributed to his family either.”     

 



Water Is… 

• Life 

• A commodity 

• Governed 

• Fought for 

• Necessary 

• Precious 

• Invigorating 

• Spiritual 

• Limited 

• Everything 

• Clean 

• Polluted 

• Plentiful 

• Beer 

• A provider 

• Community 



Colorado Water Law 
Combination of State and Federal Law 

Colorado 

• Constitution 

• Statutes 

• Colorado Supreme Court 
Case law 

• Rules and regulations 

 

Federal 

• Interstate compacts 

• Supreme Court cases 

• Clean Water Act 

• Endangered Species Act 

• FLPMA 

• NEPA 

• McCarran Amendment 

 



Water Law Background 

• First in time, first in right 

• Colorado Gold Rush: 1859 

– Needed food – South Platte River 

• Colorado Territory: 1861 

– Allow water to be used on lands not bordering 
streams 



Direct Flow Irrigation 
and The Mutual Ditch 
Company – 1860s to 
1890s 
 



Introduction of Irrigation 
• 1859 

– Development of first irrigation ditch in Boulder 
County 

• 1870 

– Boulder County: Value of farmlands was highest in 
the territory at $575,650 

 
Source:  Boulder County’s Agricultural Heritage Deon Wolfenbarger – March 2006 

 

 



Value of Irrigated Agriculture 

 



Early Settler Period – 1860’s 

jesse farming here pays big.  You bet wee Can make 
money other ways but farming is A shore Shot 
and A fast way to make money here…Wheat is 
one main point…They rased the best wheat here 
last year I ever see grow.  Jesse you would knot 
know this Country although you was here in 60, 
you know that wee thought they couldn’t be any 
thing rased here but wee was misstaken. 

-Letter from Boulder City, Colorado Territory 1863 
 

Source:  Boulder County’s Agricultural Heritage Deon Wolfenbarger – March 2006 

 



Water Law Background 

• Colorado Territory Supreme Court: 1872 

– Recognized the right of a water rights owner to 
deliver water across the lands of another 

• Statehood:  1876  - Colorado Constitution 

 



Colorado Constitution 

• The state’s water is the “property of the 
public…dedicated to use of the people of the state, 
subject to appropriation” 
– Once diverted, the water becomes private property (but 

limited to the original time, place, and amount of beneficial 
use)  

– If water is not used for its decreed purpose under its decreed 
priority, it reverts to the public (abandonment) 

• The right to appropriate the state’s unappropriated 
waters “shall never be denied” 

• Rights-of-way for flumes, ditches, and canals could be 
condemned by private parties 

 

 



Creating a Water Right 

• Demonstrate intent to: 

– divert or control  

– waters of a natural 
stream  

– and apply it  

– to a beneficial use 

– without speculation 



What is a water right? 

• It is a property right in the form of a legal 
decree. 

• A water right is usually limited to a specific 
volume of water described in terms of acre 
feet (ac-ft), acre-inches (ac-in), or cubic feet-
per-second (cfs), and limited to a specific 
beneficial use, such as agriculture or domestic 
uses. 

 



Who owns the ‘water right’? 

• A person does not ‘own’ the water. Rather, 
they have a legal ‘right’ to use a specified 
volume of water for a predetermined 
beneficial use. 

– In some cases, individuals own this decreed right. 

– Other cases, individuals have a pro-rata interest 
(share) in a right that is managed by a mutual 
ditch company.  

 



Water Court 

• Adjudication Acts: 1879 & 1881 
– File a claim in court 

• Coffin v Left Hand:  1882 
– Supreme Court, recognized “First in time first in right” 

• Water Rights Determination and Administration Act:  
1969 
– Water Court established in each of the seven water 

divisions 
• Applicant and Objector 
• Trial??? 
• Appeal – Colorado Supreme Court 
• Decree 

– Adjudication and Priority 

 



17 



Average Supply 

– 1.4 million AF annual native flow for total basin  

– 500,000 AF generated from transbasin projects 

– 30,000 AF Non-tributary groundwater 

Average Diversions 

– 500,000 AF tributary groundwater  

– 4 MAF total annual surface water diversions 

Average Outflow 

– 400,000 AF to Nebraska 

 



Ditch Development 
and Administration 



Historic Return Flows 



Administration 

• State Engineer 

• Division Engineer 

• Water Commissioner 

– Administers Decrees 

– Shortage:  “Call” on the River 

 





What is a ‘call’? 

• If a decreed water user has an insufficient 
water supply, they can make a request to the 
district water commissioner that all upstream, 
‘junior’ users curtail their use.  

 



 Priority Sytem 

3 cfs (1878)  

5 cfs (1898) 

40 cfs 
(1872) 

8 cfs (1960) 



What is a ditch company? 

• Ditch companies as a group are typically 
referred to as a mutual ditch company and are 
similar to other corporations (ownership 
based on shares of stock), but organized to 
provide water to their shareholders on a pro-
rata basis. 

• Ownership in a mutual ditch company is 
evidenced by a stock certificate 

 



St. Vrain Creek 





Mutual Ditch Companies 

• Decree holder 
– Manage water rights for the benefit of shareholders 

• Shareholders 
– Evidence by stock certificate 

• Governing Documents 
– Articles of Incorporation 
– Bylaws 

• Board of Directors 
– Elected by shareholders 

• Employees 
– General Manager 
– Superintendent 
– Ditch Rider 

• Assessments 
 

 



What is a stock certificate in a ditch 
company? 

• It specifies a predetermined amount of water 
(cfs, ac-ft, or ac-in) and is different for every ditch 
company.  

• Within a ditch company, the amount of water 
allotted to a stock can vary by year, depending on 
the total available water supply that particular 
year.  
– So, in a year of drought, the allocation of water for a 

particular ditch company may be less than it is during 
a year of average or abundant water supply. 

 





How is my water measured? 

• Water is usually measured at the headgate of the 
ditch that delivers water to your property. 
– Shareholders on the ditch, or a ditch rider, open the 

headgate an incremental amount that allows the 
desired flow for the intended use on your property. 

• The amount of water you may get is determined 
by the need of the crop at that point in time or 
your pro-rata interest in the ditch company, 
whichever is less. 
– It is accurately measured by the size of the opening of 

the headgate or by using a device, such as a 
measuring weir or flume. 

 





















What is a ditch rider? 

• Maintain the ditch and open headgates to divert water 
for water deliveries to shareholders in the ditch 
system.  

• Calculates water volumes and oversees ditch 
operations.  

• Stays in close communication with the water 
commissioner (a.k.a. river commissioner) during the 
irrigation season to coordinate water diversions and 
‘calls’ on the river.  
– Some of the smaller mutual ditch companies use a rotating 

ditch captain to coordinate ditch operation and 
maintenance activities. 

• http://www.9news.com/news/local/raw-the-life-of-a-
ditch-rider/307321341 
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Mechanized Period 

To those who imagine Colorado as sort of semi-
desert, whose people depend almost wholly upon 
the mines for support, it may be somewhat of a 
revelation to learn that the value of Colorado’s 
agricultural products is greater than her 
minerals…To the farmers of the east and middle 
west, our untilled soils seem poor and 
unproductive, but with the magic touch of water 
and Colorado sunshine, they become the most 
product in the world. 

-Boulder Commercial Association 1907 
 
Source:  Boulder County’s Agricultural Heritage Deon Wolfenbarger – March 2006 

 



Storage Rights – Early 1900’s  

Right to store water in 
priority for subsequent 
use  

• Storage is typically 
measured volumetrically, in 
acre-feet 

• One-fill rule – can fill once 
per year (unless decree 
allows refills) 

• On stream or off-stream  



The Newcomers – 1970’s 

Streaking  – Boulder Daily Camera 1974 



The Instream Flow Program (ISF) 

• In 1973 the Colorado legislature formally recognized 
the need to “correlate the activities of mankind with 
some reasonable preservation of the natural 
environment.”  

• Senate Bill 97 created the State’s Instream Flow 
Program and gave the CWCB the exclusive authority to 
appropriate instream flow water rights and to protect 
water in a reach of stream. 

• A water right for a minimum flow between specific 
points on a stream (or specific levels in a lake) as is 
required to preserve or improve the natural 
environment to a reasonable degree  

• Tools:  New Appropriation (preserve), Acquisition 
(improve ),Lease (New) 



ISF Appropriation 
• May only be appropriated by the 

CWCB on behalf of the people of 
the State of Colorado 
– May not be unilaterally modified by 

the CWCB without court approval 
– May not be appropriated by private 

parties 

• Since 1973, the CWCB has 
appropriated 
– more than 1,700 stream segments 

covering more than 9,700 miles of 
stream and 480 natural lakes. 

– “Appropriation” despite no diversion 
– Administered within the priority 

system 

ISF 

12 cfs 

1990 

priority 

Ditch with 1995  

Priority for 5 cfs 

Ditch with 

1975 
priority for 

20 cfs 
 



ISF Appropriation 

• West Slope 

– Appropriations have greater 
impact 

• East Slope  

– Appropriations have less impact 

 
ISF 

12 cfs 

1990 

priority 

Ditch with 1895  

Priority for 5 cfs 

Ditch with 

1975 
priority for 

20 cfs 
 



ISF Acquisition 

• Water rights purchased, leased 
or borrowed by the CWCB. 

– Has completed more than 35 
voluntary water acquisitions 

• The CWCB cannot acquire 
water rights by eminent 
domain or force an individual 
to convey a water right 

ISF 

12 cfs 

1890 

priority 

Ditch with 1895  

Priority for 5 cfs 

Ditch with 

1975 

priority for 

20 cfs 
 

Purchased from 

down/upstream 



ISF Acquisition – South Platte 



ISF Acquisition – CWCB Dilligence 



ISF Lease 
• 2011 Statute 
• The owner of a water right decreed and used solely for 

agricultural irrigation purposes may loan all or a portion of 
the water right to another owner of a decreed water right 
on the same stream system and that is used solely for 
agricultural irrigation purposes for no more than one 
hundred eighty days during any one calendar year if the 
division engineer approves such loan in advance and the 
loan does not cause injury to other decreed water rights.  

• Shall not be exercised for more than three years in a ten-
year period, for which only a single approval by the state 
engineer is required.  

• A party may file comments concerning potential injury to 
such party's water rights or decreed conditional water 
rights due to the operations of the loan of a water right to a 
decreed instream flow right 



ISF FAQ 

• Do I have to convey my entire water right to 
the state? 

– No 

• The CWCB does not need to hold the title to the entire 
water right to use it for instream flow purposes. The 
statutes provide that the Board can acquire "water, 
water rights or interests in water" to preserve or 
improve the natural environment. The Board can also 
lease agricultural water rights on a temporary basis to 
preserve or improve the natural environment. 

 



ISF FAQ 

• What happens to my water right if I donate or 
lease it to the state? 
– Contract Terms 

• In Colorado, water rights are property rights that are 
decreed by the Water Court for a specific use. In order to 
use the water right for a different purpose, the water right 
needs to be changed by the court. When water rights are 
donated or leased to CWCB, the terms and conditions of the 
transfer, as well as any future obligations are outlined in a 
separate contract called an Acquisition Agreement.  
Once the change is approved by the court, the water rights 
are held by the CWCB, and are monitored and administered 
according to the terms of the contract and the new court 
decree. Under certain circumstances, a water user can 
temporarily loan an agricultural water right to the Board 
without the need for water court approval (see 37-83-
105(2) C.R.S.) 

http://cwcb.state.co.us/legal/Documents/Statutes/3783105.pdf
http://cwcb.state.co.us/legal/Documents/Statutes/3783105.pdf
http://cwcb.state.co.us/legal/Documents/Statutes/3783105.pdf
http://cwcb.state.co.us/legal/Documents/Statutes/3783105.pdf
http://cwcb.state.co.us/legal/Documents/Statutes/3783105.pdf


ISF FAQ 

• Can an instream flow water right impact my 
water right? 
– No (appropriation) and Maybe (Acquisition- Water 

Court) 
• An instream flow is a new junior water right, and as such, 

cannot affect senior decreed water rights being used for 
decreed purposes.  Additionally, the statutes provide that an 
instream flow appropriation shall be subject to the present 
uses or exchanges of water being made by other water users 
"pursuant to appropriation or practices in existence on the 
date of such appropriation." If you decide to sell or change 
your water right to another location or use, the statutes 
allow vested water right holders to review the proposed 
change for potential impacts, and to request terms and 
conditions in the new decree to prevent injury to their 
vested water rights. This statutory protection from injury 
extends to instream flow water rights. 



Colorado Water Trust 

• Mission: to restore flows to Colorado's rivers in need 

• Formed in 2001 to partner with CWCB and amplify its 
work by supporting and promoting voluntary, market-
based efforts  

• We also coordinate water-sharing agreements, 
infrastructure projects, and other creative solutions to 
restore flows to our state's rivers.  

• Restored over seven billion gallons (nearly 22,000 acre-
ft) of water to over 375 miles of rivers and streams in 
the State of Colorado 

 



Colorado Water Trust 



Recreational In-Channel 
Diversion Rights (RICDs) 

“The minimum amount of stream 
flow as it is diverted, captured, 
controlled, and placed to beneficial 
use between specific points 
defined by control structures…for a 
reasonable recreational 
experience…” 

 April 1 to Labor Day 
 CWCB review 
 Controversial 

 

 a/k/a kayak parks 
 Not instream flow 

rights 
 Held by government 

entities 



2017 Statistics 



Public Trust 

• Mandate and necessitate review of water 
rights allocated where the public’s waters 
have been put through the appropriation 
system 

– Could completely change the “first in time, first in 
right” 

 



Can I collect rainwater for future use? 

• 2016 and 2009  legislation provide for limited 
situations with some exception from strict 
administration in the water right priority system.   
– Any single family residence or multi-family residence with 

4 or fewer units.  
– No permit or other approval is required for capture and 

use of precipitation in rain barrels  
– 110 gallons with sealable lids 
– From the roof of a building that is used primarily as a 

residence. 
– Outdoor uses.  The water cannot be used for drinking 

water or indoor household purposes. 



Changing a Water Right – Water Court 



Changing Water Rights 

• For example, a change in: 

– type of use 

– place of use 

– point of diversion 

• Why? Preserve the priority 

• Must be adjudicated in water court 

– Diverting water at a new location or for a new use without 
water court approval is not a change; it’s a new right. 



Legal Standards for  
Changes of Water Rights  

No injury to other water rights 

• New use limited to historic quantity of water 
consumed by the old use 

• A junior water right holder is entitled to the 
maintenance of the stream conditions existing at 
the time of the junior’s appropriation 

– Amount, location, and timing of return flows must be 
maintained 

• One user’s return flow is another user’s supply 



Return Flow - Hypothetical 

Diverter A has 
decided to retire 
and sell his 
water right. 
What can he 
convey? 

Diversion at 
headgate of 
100 AF 

Evapotranspiration 40 AF 

Percolation 
into aquifer 
10 AF 

Surface 
Runoff 

10 AF 

B 

A 

Percolation into 
water table of river 
20 AF 

Crops 
Consume 
10 AF 



Can I apply water anywhere I want on 
my land? 

• In most parts of Colorado, you can apply 
irrigation water only to land that has a 
documented irrigation history.  

• Applying water to land that has not been 
historically irrigated is considered an 
‘expansion of use’ and is prohibited by many 
ditch companies.  

 



Resources 

• Colorado Foundation for Water Education 
– Citizen Guide to Colorado Water Law: $8.00 

• “Colorado Water Law for Non-Lawyers” 
– P. Andrew Jones and Tom Cech 

• CSU Extension 
– Small Irrigation Guide 

• Colorado Division of Water Resources 
– Glossary of Terms 

– Colorado Water Rights Guide 

– Non Attorney’s Guide to Water Court 

 
 



Questions? 

 

Sean T. Cronin 

Executive Director 

St. Vrain and Left Hand Water Conservancy District 

office@svlhwcd.org 

303-772-4060 

mailto:office@svlhwcd.org

